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FILE: 5-190304 DATS: YNbary 17, 1978

MATTER OF: Airl Weisuman a Sona, Inc.

OPOEST:

Although Small Puniness Administration
decision that contractor is ineligible
for certificate of competency procedures
does not preclude GAO review of nonre-
aponaibility determination, such deter-
mination will not be overturned absent
showing of bad faith or lack of reasonable
basis therefor.

Carl Weisuan & Suns, Inc. (Weissman), pro-
tested be fore award with reektrct to request for pro-
posals (RtFP) F39601-77-0900b5, issued by the Department
of the Air Force, Ellsworth Air Force Base. South
Dakota (Air Force), on February 16, 1977, fur usnage-
aent of its Contractor operated Civil Engineer Sapply
Store (COCESS). On September IC, 1977, the con-
tracting officer issued a determiiation of nonre-
sponsibility excluding Weissman from consideration
for award, althougt it was the low offeror.

Weissman protests the determination on the grounds
that the contracting officer acted in an arbitrary
and capricious manner and did not exercise sound,
prudent judgment, in that he i sued the determination
prior to receipt of a preaward survey requested on
September 12, 1977, and submitted to the contracting
off ±.-er on September 30, 1977.

lThe determination of nonresponsibility was based
[ on an earlier similar determination, dated May 4, 1977,

mde by another contracting officer with respect to a
COCESS procurement at Malmstrom Air Force Base, Montana.
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We declined to review this determinatwon in Curl
Weissman & ns, Inc., 8-189242, August 29, T177.
77-2 CPO A156

In that ease, the determination had been for-
warded to the Small Business Administration (SUA)
pursuant to Armed Services; Procurement Re ulation
(ASPR) S 1-705.4(c)(vi) (1976 ed.), and StA declined
Lo appeal on Weissman's behalf, We decided that SiA'm
decision precluded our review since there was no
allegation or showing of fraud or bad faith on the
part of procurement officials.

In the present came, the contracting off iper
referred Lis determination to SBA as required by
section 8ib)(7)fA) of the small nusiness Act, 15
U.S.C. S 637(b)(7)(A) (1irO), as amended by Pub. L.
No. 95-89,-to expand SBA'* authority to issue certifi-
cates of- competency (COC) to include all elements
of responsibility. Prior to this amendment, a COC
was conclusive on a contracting age.cy only with
respect to capacity and credit. SBA notified Weissman
on September 28. ±977, that it was ineligible for COC
consideration because it appeared to ie a nonmanufac-
turing company that .would supply and products-some of
which were not produced by smell business concierc.ir
Weissuan did not contest the stated basis for CGC
ineligibility, and we asucme that it was in fact
ineligible.

Since SBA did not reach the merits of Weiasman'm
claim of responsibility, we are obviously rot pre-
cluded from so doing. However, the scope of our
review of agency determinations of nonresponsibility
is quite narrow. In general, w'e will not question such
determinations absent a showing of bad faith or lack of
reasonable basis tharefor. 43 Coup. Gen. 228 (1963).

In the present case, Air Force concedes that
the contracting officer's issuance of a determina-
tion of nonresponsibility prior to completion tf the
preaward survey was procedurally incorrect. The
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contracting officer snould have rrelA, ced the survey prior
to Submitting his determination to SBA. However, Air
Force also Correctly points out that the contracting
officer is required to make a determination of nonrespon-
sibility unleit the information he receives clearly indi-
cates the contrac7-or's rempoasibility. ASPR f 1-902 (1976
ad Likewise, a priaward survey is only required where
the contracting officer lacks sufficient information fror
other sources to make a determination. ASPE 5 1-905.4
(1976 ed.), 'or where, as here, a determination of non-
responsibility is required to be referred to SBA.

The preaward survey was performed by a command
that had no prior experience with Weissman, and simply
relayed information gathered from other installations.
The survey recommended that award be made to Reissman,
but, as Air Force pointy out, the survey took no note
of the negative performance and integrity information
contained -n the-earlier nonresponsibility determination
at M4almstrom, upon which the contracting officer based
his decision in the present case.

Under the citcwustancem, we canacy. he deter-
mination of non-:sponsibility/veas msade ;n wl 'faith or
without a reasozable basis. The corntr&An ! I, off'icer
relied upon reasonably contemporaneous i-a..rm-'ation as to
'Ieissmar's performance under Cimilar contracts- sith other
bases... Further, 'it appears from'the record that the
preaward survey was in fact considered, albeit tardily,
ard that the contracting officer found that the survey's
conclusions did not rebut the information in the earlier
Nalmstrom determination. In similar circumstances, we have
declined to overturn a nregattve determination of respon-
sibility. B-172061, August 24, 1971.

we muit point out, however, that continued reliance
on the Nalmstrom determination to deny Weissman future
contracts could violate the rule that responsibility
determinations should be based on information made avail-
able as closely as practicable totbe contract award.
See Inflated Products Comanpi Incorporated, 3-188319,
may 7!777Z P 3 5344 (1973)
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Accordingly, the protest in denied.

Deputy Comptrolle General
of the United Otates
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